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in 

IN THE I/NITP.D STATES DISTRICT COURT


FOR TIIE TERR/TORY OF GUAM


UNITED STATES OF AMERICA, Crv,L CASENO. 0 2-- 0 0 0 2 2 
Plainti~,


VS. 
tCOMPLAI]NT ]FOR INJUNCtIvERELIEF AND CmL PENALTIES 

GOVERNMENT OF GUAM, 1/NDER THE CLEAN WATER ACT 
Defendant. 

RECEIVED 

y AUG 0 7~.Z.ooZ




The United States of America ("United States"), through its undca’signed attozaeys, by 

2 authority oflflw Attorney General and at the request of the Administrator of tim United States 

F_,nvironmental Protection Agency ("EPA"), alleges:
3 

INTRODU_CTION 

4 This complaint seeks civil pemdties under the Clmn Waz¢r Act CCWA" or "Act"), 33 

5 U.S.C. § 1319, and seeks the closure of the Otdot Landfill on Ouam. This faeitity has exceeded 

i~s appropriate closure date by over five years. The landfill has produced leachate which has 
6 

been discharged into the LonfJt River throughout that time period. As early as March 1986, 

leachate discharge from the landfill to the Lonfit River was documented through Guam 

8 Environmental PTotectIOZl Agency ("G]~PA") inspections. In 1986, the land.fill wits, by 

administrative order of the U.S. EPA, ordered to cease discharge into the Lonfit River. To date~ 
9 

the leachate discharges have not ceased, 

J- Q PAlg~I~ 

1, The plaintiff is the United Stares of America ("United States"). 

2. The defendant is the Government of Guam ("Guam"). 

3. Guam is an unincorporated territory of the United States created by statute and 

12 has the power to sue and bc sued. 48U.S.C, § 1421a; 33U.S.C. §§ 1311(a) and 1365(3),(5). 

’~ 4 JI/J~SDICTION AND VENIJE 

4. This Court has jurisdiction over the parties to and the subject matter of this action 
15 

pursuant t0 CWA Section 309(b), 33 U,S,C. § 1319Qo), and 28 U.S,C. §§ 1331, 1345 and 1355. 

16 5. Venue is proper in this judicial district pursuant to CWA Section 309(b), 33 

17 
U.S.C, § 1319(b), and 28 U.S.C. §§ 1391(b) and (c) and 1395, because the defendant is located 

ha this dls~et and the events or omissions glvhag rise to this claim occurred in this dis~icx 
18 

6. EPA has notified Guam oft.his a~tiota mxter CWA Section 309(b), 33 U.S.C. § 

19 1319(b), 

20 
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STAI"X~ORY BACKGROUND.
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7. CWA Section 301 (a), 33 U,S.C. § 1311 (a), prohibits *.he discharge ofpol!mants 

into nay/gable waters by any person except as attl~hori=,,:d by~ and in compliance with, certain 

o~her seeti~s of the Act, includi~ CWA Section 402, 33 U.S.C_ § 1342, 

8. Under CWA Section 402(a), 33 U.S.C. § 1342(a)0 tl~ Administrator of EPA may 

issue National Pollutant Disch~ge Elimination System CNPDES") permits which 

aufltofize the discharge of pollutants into waters of the United States, subject to the 

conditions and limitations set forth in such permits. 

9. Under CWA Section 402(b), 33 U.S.C. § 1342(b), the EPA Administrator may 

approve a state’s adm~istration of the NPDES program in that state. The F.,PA 

Administrator has not approved Ouam to administer the NPDES perrni~ program in 

GLIaI’n. 

I0. CWA Section 502(5) defines "person" to include a "state." 33 U.S.C. § 1362(5). 

11, CWA Section 502(3) defines "state" to include Guam. 33 U.S,C. § 1362(3). 

12. CWA Section 502(6) defines "polJutant" to include "dredged spoil, solid waste, 

incinerator residue, sewage, garbage, sewage sludge, munitions, chemical wastes, biological 

materials, radioactive materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and 

industrial, municipal, and agricultural waste discharged into water," 33 U.S.C. § 1362(6). 

13. CWA Section 502(12) defines "discharge of a pollutant" to include "any addition 

of any pollutant to navigable waters from any point soUrce." 33 U.S.C. § 13 62(12). 

14, CWA Section 502(7) defines "navigable waters" to be "the waters oft_he UnRed 

States, including the territorial seas." 33 U.S.C. § 1362(7). 

15. CWA Section 502(14) defines "point source" to include "any discernible, 

confined and discrete conveyance, including but not Limited to any pipe, ditch, channel, runnel 

�ondmz, well [or] container from which pollutants are or may be discharged," 33 U.$.C. § 

1362(14). 
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16. CWA Section 309(a)(3), 33 U.S.C, § 13 19(a)(3), among other ~s, authorizes 

EPA to order any violator ofCWA S=~tion 301(a) to comply with CWA Se~,ion 301(a). 

17. CWA Section 309(b), 33 U,S.C. § ]319(b), authorizes EPA tv commence a ~ivil 

action for appropriate relief, including a permanent or temporary injunction, agmnst any person 

who violates CWA Secti~a 301 or commits any violation against which EPA may issue a 

compliance order pursuant to 33 U,S.C. § 13 19(a). 

lg. CWA Section 309(d), 33 U.S.C.§ 13 19(d), provides that any person who violates 

CWA Section 301(a), 33 U.S.C. § 131 l(a), or an order issued pursuant to CWA Section 309(a)~ 

33 U.S.C. § 1319(a), shall be subject to civil penahies not to exceed $25~000 per day for each 

violation vchfch occurred on or be[ore January 30, 1997. The maximum civil penalty has been 

increased to $27,500 p=r day per violation, af~ January 30, 1997, 40 C.F.R. § 19.4. 

GENERAL ALLEGAT!_ONS 

19, Defendant owns and operates the Order Landfill which is located in the village of 

Ordot and is ~h~ municipal landfall for the Island of Guam, It ha~ been in operation since the 

early 1950s. 

20, Guam does not have any NPDES permit from the EPA authorizing the discharge 

of any pollutant from the’ Ordot Landfill to waters of the United States, 

21, From at 1~ 1988 through the present, Guam has routinely discharged untreated 

lear.hate fi’om the Ordot Landfill into the Lorfflt River and two of its tributm~cs. 

22. Lear.hate is a "pollutant" under CWA Section 502(6), 33 U.S,C. § 1362(6). 

23. The Ordot Lmadfill, together with eerthen channels, gullies, trenches, and ditties 

which carry leachate m the Lonfit River’s tributaries, ~e "point sources" under CWA Section 

502(14), 33 U.S.C. § 1362(14). 

24. The Lonfit River and its tributaries drain into the Pacific Ocean at Pago Bay, The 

Lonfit River and its tributaries are "waters of the United States" and "navigable wa~er~" under 

CWA Section 502(7), 33 U,S.C. 1362(7). 
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FIRS_T CLAIMFOR RELIEF 

25. The United States fully incorpor~s by reference the allegations in paragraphs 1 

through 24. 

26. By reason of~he foregoing, Guam has repeatedly violazed CWA Section 301(a), 

33 U.S.C, § 131 l(a), by discharging pollutants from a l~int source into waters of the United 

Sta~.s without obtaining a permit in a~�ordance with CWA Secdon 402, 33 U.S,C, § 1342. 

27. Pursuant to CWA Section 309, 33 U.S.C. §1319~ C_nmm is liable, for civil 

penalties of up to $25,000 per day per violation on or before Jan~mry 30, 1997, and afc~ January 

30, 1997 for civil penalties of up to $27,500 per day per violation. Unless enjoined, Guam will 

continue to violate the CWA_ 

SECOND CLAIM FOR REL ,~F 

28. The United States ful/y incorporates by reference the allegations in paragraphs l

r


On July 19, 1990, in EPA Docket No. IX-FY90-28~ the EPA issuea:l an


administrative order to Guam under CWA Section 309(a), 33 U,S.C, § 1319(a), requiring, among 

other things, that Ouarn submit plans and a compliance schedule for a cover system for the


Ordot Landfill and complete construction of the cover ~stsm to eliminate discharges of


untreated leachate to the waters ofthe United States by June 30, 1992-

30. On October 9, 1990, EPA extended the deadline for demonstration of compliance 

under the administrative oxder, flint is �limination ofth~ discharge, to August 15, 1992. 

3 I. On April I0, 1997, EPA extended the deadline under the admimml-~vc order to


July 9, 1997, for submission of a schedule for design and eongtruction of a cover sysmm to


eliminate untreated leaghate dlscbRrges. 

32. GRam submitted a proposed schedule for design and consWuction on July 9, 1997.


33. On September 19, 1997, EPA disalxl~oved the proposed gehsdule. Specifically, 

EPA found that the submittal was not a �,rediblc sche.d~e, as performance of many of the 

important items w~re conditioned on the availability of funds. The submittal did not identify 
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34, To date, Guam has failed to submit a schedule fl~ incorporates an un~ondltiona! 

source of funding and has failed to co~mzct a closure system_ 

35. Each day that Gtmm fails to comply with the deadlin~ for submittal of an 

acceptable schedule is a Separate violation of the adminlstrativc orclsr and the CWA. Each day 

that Cream fails to campl~.~ construction of a cover system is a separate violation of the 

administrative order and the CWA. Pursuant to CWA Section 309, 33 U. S.C. § 1319, Ouam is 

liable for civil penalties of up to $27,500 ptr day for each violation oft.he administra~ve order 

Unless tmj~incd, Guam will continue to violate the administrative order and the
and the CWA. 

CWA. 

I’JRAYER l~OR REL!’EF 

WHEREFORE, the United States of America prays that thv Court provide the following 

relief: 

1. An injunction ordering the Oovemmem of Guam to comply with the Clean Water Act; 

2. A judgment far the United States of America imposing civil penalties on the 

Gove, mment of Cream not ~to exceed $25,000 per day for each day of each violation oft_he Clean 

Water Act, including violations of the 1990 EPA Administrative Order, up to ffanuary 30, 1997, 

mad $27,500 for each day of each violation thereafmr; 

3, An order that Ouaxn file timely and complete applications for all requi~d permits; 

4. An order that Gtmm cease all fu_~her mtperrnittcd discharges; 

5. An award to th~ United States of Amen’ion of its costs and disburstmaents in this action; 

~d 
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DEC-19-2003 00:31 DEPT OF JUSTICE 415 944 6476 

i 6. Such other rslief as this Court deems appropriate, 

2 DATBD this .~ day of 2002.

V
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THOMAS L. SA2slSONETTI 

5 
Ar~i.Cumt Attorney General 
Environmem & Natural Resoucces Division 
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Washington, D.C. 20044-7611


FREDERICK A. BLACK9 United States A~tomey 
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